As members of the Montgomery Convention were well aware, the political situation of the South made it essential that a common government of the seceding states be constituted as soon as possible 16 . Hence immediately upon completing its own organization, the Convention appointed a committee to "report a plan of the provisional government" for the new confederacy 17 . It had taken only two days for the committee to perform this task, and on February 7 Christopher Memminger (South Carolina) reported the draft 18 . After a floor debate next day (held with closed doors), the convention unanimously approved the Provisional Constitution of the Confederate States 19 .
In conformity with the original South Carolina plan 20 , the Provisional Constitution was based on the United States Constitution 21 . However, mainly due to its provisional character, its governmental structure markedly differed from the prototype. The legislative power of the Confederacy was vested in the Montgomery convention transformed into the Provisional Congress 22 . While the Mississippi and Florida delegations opposed the assumption of legislative powers by the Convention, preferring that new elections be held to Provisional Congress, other states were of the opinion that the delay occasioned thereby would be disastrous for the Confederacy 23 . States retained complete freedom as to the mode of choosing delegates 24 and the principle of voting by states, initially adopted by the Convention 25 , has been preserved 26 . The executive branch was to consist of the President of the Confederate States, to be elected by Congress 27 . Until his inauguration the executive powers were to be exercised by Congress 28 . Unlike the U.S. Constitution, the Provisional Constitution did not bar members of Congress from holding other federal offices, and several of the delegates did in fact accept Cabinet offices in the Davis Administration 29 . The judicial power was vested in the Supreme Court, District Courts and other inferior courts that Congress was given power to establish 30 . There was to be established in each State a District Court, to consist of one judge appointed by the President by and with the advice and consent of the Congress, and to have cognizance of all cases that before secession belonged to the jurisdiction of the federal District and Circuit Courts 31 . The Supreme Court was to consist of all district judges 32 . The terms of Congress, President, and judges were to continue "until a permanent Constitution [...] shall be put in operation," but in no case longer than one year after the inauguration of the President 33 . Notably, no state ratification of the Provisional Constitution has been required 34 .
With respect to other matters, such as the powers of each of the three branches, inter-branch checks and balances, State-Federal relations, and guarantees of individual rights, the Provisional Constitution closely resembled the U.S. Constitution. The Congress was granted the power to unilaterally amend the Constitution by a two-thirds majority 35 , but exercised it only once, on May 21, 1861, by providing for appointment of additional district judges 36 .
After adopting the Provisional Constitution on February 9, the Congress proceeded to organize the Confederate government, beginning with the election of the President 37 . Jefferson Davis, ex-Senator of Mississippi, was elected the first Confederate President, and Alexander Hamilton Stephens, a Georgia delegate, ex-Whig Congressman, and a moderate on the issue of secession, was chosen as Vice President 38 . The President-elect assumed office on February 18, after taking the constitutional oath 39 . On the same day the Confederate Congress passed its first statute 40 , continuing in force all United States laws enacted before November 1, 1860 41 . 30 Provisional Constitution, supra, art. III, § 1. 31 Provisional Constitution, supra, art. III, § 1, cl. 2. 32 Provisional Constitution, supra, art. III, § 1, cl. 2 and § 2, cl. 2. 33 Provisional Constitution, supra, preamble. 34 A number of delegates believed that the cooperationists (anti-secession voters) could defeat ratification of the Provisional Constitution at the state level (especially in Georgia and Alabama, where the vote on secession was close), thereby dealing a fatal blow to Southern unity and possibly to secession itself. W. Davis, op. cit., Provisional Constitution, supra, art. V.
As soon as the Provisional Constitution was adopted, Congress on motion of Robert B. Rhett (South Carolina) appointed a committee to draft a Permanent Constitution 42 . The committee consisted of two delegates from each State and was chaired by Rhett himself. After nearly three weeks of deliberations on February 28 the Committee reported the draft Constitution 43 . On motion of Jackson Morton (Florida), delegates adopted a special mode of proceeding thereon: every day they would sit as Congress in the morning, and at noon they would resolve themselves into Convention to debate the Constitution 44 . The Convention proceedings were secret and have been recorded in a separate journal 45 .
The work on the Permanent Constitution continued until March 9, with participation of the delegates of the six states represented in the Convention from the start and of the Texas delegation, admitted to the floor on February 26 (Texas formally became one of the Confederate States on March 2) 46 . On March 11 the Constitution was unanimously approved by the Convention 47 and transmitted to the States for ratification 48 .
At the heart of the disagreement among the proponents of strong national government and the defenders of state rights was the difference in their analysis of the nature of the Constitution and the Union itself 49 . While the former viewed the Constitution as a sovereign legislative act of the people, of like character as State constitutions (but by its terms supreme to them) 50 , the latter considered it to be a compact among the States, establishing a confederacy of coequal sovereigns 51 . The Framers of the Confederate Constitution intended to resolve that controversy by reformulating the preamble 52 , though they haven't been prepared to fully reject the national character of the government 53 . The Convention rejected a motion to strike out the phrase "We the People of the Confederate States" 54 , but inserted immediately thereafter the words "each State acting in its sovereign and independent character." The Confederates also omitted references in the preamble to common defense and general welfare, but, following the example of State constitutions, they made one addition, expressly "invoking the favor and guidance of Almighty God" 55 .
Article I of the Confederate Constitution, like the Article I of the U.S. Constitution, dealt with the legislative branch. All legislative powers of the Confederacy were vested in the Congress of the Confederate States, consisting of the Senate and the House of Representatives 56 , though a reference to legislative powers "granted herein" was replaced with phrase "legislative powers delegated herein," to emphasize that the Confederate government was one of delegated, and not inherent powers. However, the change was not as important as it may seem, as prior to 1860 the principle that the federal government is one of delegated powers had not been seriously controverted by mainstream political or judicial actors 57 .
The Confederate House of Representatives was constituted in the same manner as the U.S. House 58 . The only controversy touching this subject that arose during the Montgomery Convention debates concerned the three fifths compromise, providing that the State representation in the House was proportional to the whole number of free inhabitants and three fifths of the number of slaves 59 . South Carolina motion to base representation on the number of all inhabitants, thereby increasing the political power of States having greater number of slaves 60 , initially passed by a 4-3 vote 61 , but Mississippi reversed its position afterwards and the three-fifths compromise was restored 62 . Another change to art. I, § 2, approved without dispute, concerned the maximum number of representatives -from one for every 50,000 inhabitants (instead of 30,000 specified in the U.S. Constitution) 63 .
The provisions concerning the Senate 64 also did not undergo substantial change. Equal representation of the states, election of Senators by state legislatures, and six-year staggered terms have all been retained. The Convention rejected the proposals tending either to decrease or to increase the number of Senators 65 . The only change consisted of a newly introduced requirement that Senators be elected at the last session of the state legislature preceding the expiration of their predecessors' terms 66 .
Provisions concerning congressional elections similarly closely followed the U.S. Constitution. The only major changes concerned the qualifications of members and right of suffrage: the seven-year and nine-year citizenship requirements for members of the House and the Senate, respectively, were abolished, with the Constitution only requiring members of Congress to be citizens of the Confederate States at the time of taking office 67 . On the other hand, aliens were excluded from suffrage, both in federal and state elections 68 . Moreover, the Framers of the Montgomery Constitution wanted to bar citizens from the states that remained loyal to the Union from voting in the South without acquiring Confederate citizenship 69 . Proposals to define who is a citizen of the Confederate States and to constitutionally prescribe qualifications for citizenship have been made, but none were successful 70 .
Sections 5 and 6 of Article I of the Constitution, concerning the organization of Congress and privileges of members, were mostly unchanged.
The single exception was the clause providing that Congress may, by law, "grant to the principal officer in each of the Executive Departments a seat upon the floor of either House, with the privilege of discussing any measures appertaining to his department" 71 . This provision was a result of the compromise on the issue of permitting members of Congress to hold offices in the executive branch -a practice permitted under the Provisional Constitution, but not under the U.S. Constitution 72 . A number of delegates, led by Vice President Alexander Stephens and Secretary of State Robert Toombs (both of Georgia) influenced by the British parliamentary system, argued that presence of the department heads in Congress would improve cooperation between the two branches 73 . Others, however, were reluctant to weaken the traditional separation of powers principles 74 . Ultimately the matter was left for the future Congress, which never exercised the power to admit department heads to the floor 75 .
The Montgomery Constitution also introduced another momentous innovation in the traditional separation of powers system -the line-item veto. Art. I, § 7 permitted the President to disapprove not only entire bills 76 , but also individual appropriation items included in appropriation bills 77 . The veto could be overridden by two-thirds majority in both houses, in the same manner as an ordinary veto. First introduced in the Provisional Constitution 78 on motion of an Alabama delegate Robert H. Smith 79 , its main object was to limit the utility of (frequently wasteful) appropriation riders that could not have been vetoed without leaving essential government programs unfunded 80 . Although President Davis never vetoed a single appropriation item 81 , the line-item veto turned out to be the most important of the constitutional innovations introduced in the Confederacy, spreading to more than 40 Southern and Northern states alike 82 . Several U.S. Presidents, beginning with Ulysses Grant, have unsuccessfully sought introduction of line-item veto at the federal level as well 83 .
Line-item veto has not been the only significant change in the Confederate Constitution that strengthened the position of the executive in fiscal matters 84 . Just as important were the restrictions on the congressional appropriations power: in accordance with the Confederate Constitution, Congress could appropriate money from the Treasury only when requested by department heads (through the President) or by a two-thirds majority 85 . The expenses of the legislative branch itself, as well as claims against the government audited and admitted by a special tribunal to be constituted for that purpose, were excepted from this requirement. This amendment, proposed by Alexander Stephens, was again patterned on the British system 86 . Stephens believed such a restriction to be the only was to enforce fiscal responsibility and limit "pork-barrel" spending by Congress 87 . He initially sought to restrict the right to propose appropriations solely to the executive (with an exception for the congressional expenses) 88 , but on motion of Benjamin Hill the Convention permitted congressionally-initiated appropriation bills, subject to the two-thirds majority requirement 89 .
The second exception to the clause under discussion, concerning claims against the Confederate States, first appeared in the original committee draft 90 . Under the sovereign immunity doctrine in common law systems a sovereign cannot be sued in any court without his own consent 91 Congress, op. cit., vol. 2, p. 284, vol. 3, p. 24, vol. 5, pp. 87, 379, and vol. 6, p. 74. tution was the requirement that the Post Office Department be financed only from postal revenues 104 , proposed by Robert Toombs, Confederate Secretary of State 105 . The Convention, however, agreed to give the Post Office two years for attaining financial self-sufficiency 106 .
Another important limitation on the legislative power appearing in the Confederate Constitution was the single-subject rule -a requirement that each bill relate to only one subject which should be expressed in the bill's title 107 . The rule was proposed by a Louisiana delegate Duncan Kenner 108 , but it had numerous antecedents in state constitutions 109 . Its main object was to prevent legislative logrolling 110 , but the single-subject rule also operated to strengthen the executive by preventing Congress from adding rider amendments to appropriations bills and other important measures for the purpose of defeating the presidential veto power (a common practice in the present-day United States 111 ).
Unsurprisingly, the subject that attracted most interest in the Montgomery Convention were those provisions of the Constitution that concerned the allocation of governmental powers among the federal and state governmentsmostly grouped in the last three sections of Article I. Its provisions in this regard, as in others, were based on the Constitution of the United States, but the Confederate Framers were determined to alter the balance by rejecting expansive construction of the powers of national government advanced during the antebellum period, frequently (but by no means always) over the South's dissent.
Among the "Northern usurpations" sharply opposed by the South on constitutional as well as on policy grounds the issue of protective tariff was possibly the most important one (at least excepting those connected with slavery). In 1828 a controversy over the tariff led to the famous Nullification Crisis when South Carolina threatened to nullify the tariff laws and even 104 Permanent Constitution, supra, art. I, § 8, cl. 7. 105 Lee, op. cit., p. 100-101; W. Davis, op. cit., p. 227. to secede from the Union 112 . At the heart of the constitutional aspect of the tariff controversy was Article I, § 8, cl. 1 of the Constitution, authorizing Congress "to lay and collect [...] duties, imposts and excises." According to the Southerners, led by John Calhoun of South Carolina, that power could only be legitimately employed for the purpose of raising revenue, and not as an instrument of promoting some industries over others 113 . Hence it should be no surprise that the very first amendment proposed by the South Carolina delegation in the Montgomery Convention to the Enumerated Powers Clause of the Constitution expressly provided that taxes, duties, imposts, and excises are to be laid for revenue only, and that no "duties or taxes on importations from foreign nations [shall] be laid to promote or foster any branch of industry" 114 . Those requirements were complemented by a ban on another form of protectionism -bounties granted from the Treasury for encouragement of industry 115 .
To make up for revenues lost due to lowered import duties, Congress was authorized to impose (but only by two-thirds majority in both houses) export duties, forbidden under the U.S. Constitution 116 . Important changes were also introduced to provisions guaranteeing freedom of interstate commerce: a prohibition against "vessels bound to, or from, one state, be [ing] obliged to enter, clear or pay duties in another" 117 was omitted in both the committee draft and in the final document, and states were permitted to lay tonnage duties on seagoing vessels (to the extent not inconsistent with treaties with foreign nations), but only for the purpose of financing river and harbor works 118 .
Another constitutional issue that divided the nationalists and the defenders of states' rights in the nineteenth century involved federal financing of major infrastructural projects (mostly roads and canals) known as internal improvements 119 . Most of the proponents of the internal improvements system derived the constitutional authority therefore from the General Welfare Clause 120 and the Commerce Clause 121 , while the opponents denied that the Federal government had any power to spend money for purposes not directly connected to its enumerated powers 122 . Constitutional opposition to internal improvements was always particularly strong in the South and it dominated the Montgomery Convention 123 . Hence the Commerce Clause of the Confederate Constitution was amended by inserting a proviso that "neither this, nor any other clause contained in the Constitution, shall ever be construed to delegate the power to Congress to appropriate money for any internal improvement intended to facilitate commerce" 124 . An exception for coastal and river navigation projects and aids was proposed by Howell Cobb and adopted by the Convention, but only subject to a condition that expenses thereof shall be paid from duties imposed on navigation facilitated thereby 125 . Years, 1820 -1850 , Appleton, New York, NY, 1854 Lee, op. cit., Journal of Congress, op. cit., vol. 1, p. 891-892; G. E. White, op. cit., p. 502-503. Jabez Curry (a delegate from Alabama) in his Civil History of the Government of the Confederate States presents the desire to avoid political corruption and wasteful expenditures occasioned by pork-barrel projects as the primary motive for this change (Curry, op. cit., p. 87) . His explanation, however, is somewhat unconvincing, given the long history of Southern opposition to internal improvements on States' rights grounds, and the fact that problems of corrupt influence and of political machines were of rather minor concern at the time of the Montgomery convention. 125 Permanent Constitution, supra, art. I, § 8, cl. 3; Journal of Congress, op. cit., vol. 1, p. 892.
The delegates did not confine themselves to prohibiting federal spending for internal improvements, but sought to resolve the whole question of congressional power to spend federal money on purposes unrelated to the enumerated powers 126 . This they did by amending the constitutional formula authorizing Congress "to provide for the common defense and general welfare of the United States," substituting much narrower "carry[ing] on the Government of the Confederate States" for the broad reference to "general welfare" 127 . In this manner the Confederate Framers closed one of the major gateways through which federal power expanded in the twentieth century -the de facto unlimited spending power.
Somewhat unexpectedly, the clause authorizing Congress to "establish a uniform rule of naturalization, and uniform laws on the subject of bankruptcies throughout the Confederate States" also elicited much interest in the Convention 128 . South Carolina moved to strike out both of those powers, but neither of its motions carried 129 . Likewise unsuccessful were the amendments proposed by John Gregg (Georgia), to require qualified majority for passage of naturalization laws 130 , and by Thomas J. Withers (S.C.), to limit federal jurisdiction in bankruptcy cases to debtors who were parties in cases pending in the Confederate judiciary 131 . Bankruptcy power under the Confederate Constitution was, however, constrained by a proviso that no bankruptcy law shall discharge any debt contracted before the passage thereof 132 -a limitation that, under the U.S. Constitution, applied solely to state bankruptcy legislation 133 .
In the context of the debate on the naturalization clause, Howell Cobb moved to grant Congress a new power to define federal citizenship 134 . He probably sought to eliminate the ambiguity existing in the United States Constitution as to who is a citizen of the United States that gave rise to the famous case of Scott v. Sandford 135 , where the Supreme Court was confronted with the issue of citizenship of a freedman resident in one of the United States, but the delegates refused to revisit the issue and rejected the Cobb amendment 136 .
The remaining enumerated powers of the Confederate Congress were copied from the U.S. Constitution without substantive changes. The Convention rejected proposals seeking to limit the power to define and punish piracy and offenses against the law of nations 137 and limiting the term of patents to 14 years 138 . Thomas Withers' motion to prohibit Congress from making State courts "tribunals inferior to the Supreme Court" and John Reagan's amendment concerning Presidential use of force abroad, both discussed below, met with a similar fate 139 .
A comparison of the enumerations of congressional powers in the Constitutions of the United States and the Confederate States would not be complete without pointing out that, important as the changes were, just as important was the absence of amendments to such provisions as the Necessary and Proper Clause and the Commerce Clause 140 . The former, authorizing Congress to "make all laws which shall be necessary and proper for carrying into execution" the enumerated powers of the Federal government, has by 1861 already received a broad construction 141 , which in turn has been sharply criticized by writers associated with states' rights view of the Constitution 142 . The Montgomery Convention, however, retained the clause without amendment 143 have been citing McCulloch as perfectly good law on the issues involving construction of the Necessary and Proper Clause 145 . The power of Congress to regulate interstate commerce -the major constitutional basis for modern expansion of federal regulatory authority -also has not been curtailed 146 , except for restrictions on financing internal improvements (discussed supra). The Montgomery delegates rejected neither the exclusive character of interstate commerce power 147 nor the broad definition of commerce adopted by the Marshall court in Gibbons v. Ogden 148 .
Changes introduced in article I, section 9 of the Confederate Constitution, dealing with limitations of Congressional powers consisted mainly of fiscal reforms (discussed above) and of provisions concerning slavery. The "peculiar institution" received strong constitutional protection, most prominently in the form of a clause prohibiting laws "denying or impairing the right of property in negro slaves" 149 . Apart from this general and mostly symbolic declaration (it has been clear to everyone except the most radical of abolitionists that under the United States Constitution Congress was powerless to abolish slavery in the South) 150 , the framers of the Montgomery Constitution resolved the controversy on the slavery in the territories that aroused so many passions in the antebellum period by requiring that slavery be "recognized and protected [in all territories] by Congress and by the Territorial government" 151 , while guaranteeing to all citizens the right to take their slaves to such territories. These Sutherland' Lee, op. cit., p. 101; W. Davis, op. cit., Curry, op. cit., 161 Permanent Constitution, supra, art. I, § 9, cl. 12-19. 162 32 U.S. (7 Pet.) 243 (1833) . 163 See also DeRosa, op. cit., p. 63-65; G. E. White, op. cit., p. 500. commas were eliminated from the text of the Second Amendment 164 , thereby subtly altering its meaning by strengthening the connection between the right to keep and bear arms and the "well-regulated militia." It appears unlikely, however, that the Convention intended this to be a substantive change: there is simply no evidence that the delegates sought to effect a change of an individual right to keep arms into a collective right 165 , and the deletion of commas can be adequately explained by general modernization of punctuation. Amendments to the Bill of Rights introduced on the floor of the Convention were also few, and none of them was successful 166 . Most notably, Thomas Withers of South Carolina unsuccessfully moved to limit the right of petition to matters within the legislative power of the federal government 167 , likely referring to an old controversy on allowing Congress to receive anti-slavery petitions filed by radical abolitionists since the 1830s 168 .
Several changes were made by the Montgomery Convention in the last section of article I, concerning limitations on state powers. Most notable was the abolition of constitutional ban against emitting bills of credit 169 . Apparently the delegates to Montgomery Convention believed that the states were unlikely to return to the pre-1789 practice of issuing large quantities of usually worthless bills of credit that the U.S. Constitution sought to restrict 170 . Besides, they remained powerless to make anything but gold and silver coin a legal tender 171 , 164 Cf. "A well regulated Militia, being so the danger of runaway paper money inflation known from the 1780s was still guarded against. The Montgomery Convention also enabled the states to impose tonnage duties, though only "on seagoing vessels, for the improvement of its rivers and harbors navigated by the said vessels" 172 , and to make interstate compacts for improvement of the navigation of rivers flowing through several States without requiring congressional consent 173 .
A major controversy erupted over amendments prohibiting states from abolishing slavery offered by Duncan Kenner of Louisiana and Robert Rhett of South Carolina 174 . The debate pitted the defenders of states' rights against the most ardent proponents of slavery 175 , who argued that abolition, even in a single state, would destroy the harmony of the Confederacy and reignite the fight over slavery that ultimately led to secession 176 . The differences caused the Convention to postpone the vote on Kenner and Rhett amendments until the last day of its deliberations, when both proposals were withdrawn in light of an earlier decision to permit the admission of non-slaveholding states 177 . In response William Barry of Mississippi proposed an amendment that would require the consent of all slave states for abolition of slavery in any of them, but it was rejected by an evenly divided vote (Florida, South Carolina, and Texas voted in the affirmative, Alabama, Georgia, and Mississippi in the negative, and Louisiana split three to three) 178 .
In the context of adjustments to allocation of powers between the federal and state governments under the Confederate Constitution one additional power granted the States by Montgomery Convention should be mentioned. On motion of Texas delegate John Gregg 179 state legislatures were enabled, by concurrence of two-thirds of each house, to impeach any federal officer "resident and acting solely within the limits of [such] State" 180 . The Senate retained exclusively jurisdiction to try such impeachments in the same manner as those 172 Permanent Constitution, supra, art. I, § 10, cl. 3. 173 Ibid. 183 , it was certainly indicative of a stronger position of the states in the federal system.
Article II of the Confederate Constitution dealt with the executive branch of government. However, unlike the Philadelphia Convention of 1787, wherein the structure of the executive was one of the more contentious issues 184 , the Montgomery Convention, satisfied by the choice made in the U.S. Constitution, retained the presidential model without considering any alternatives 185 . Unlike the structural matters, the provisions for choosing of the President occasioned major controversy in the Convention 186 . Several delegates were willing to dispense with the Electoral College and provide for a new mode of electing the chief magistrate 187 , but the Convention was unable to agree on a solution acceptable to the majority of the states, so Article II ultimately incorporated the procedure set forth in the Twelfth Amendment to the U.S. Constitution: electors were to be appointed by the several states and to vote separately for President and Vice President, and if no candidate would attain the majority, the President would be chosen by the House of Representatives, voting by states 188 . More successful were the attempts to modify the Presidential term of office. The original committee draft of February 28 provided for a six-year term 189 , and proposals to extend it to seven or even eight years have been rejected 190 . To restrict electioneering and discourage partisanship, the Confederate Constitution barred presidential reelection 191 (the initial draft applied only to consecutive terms 192 , but on motion of William Boyce the Convention eliminated reeligiblity altogether 193 ). The Vice President remained reeligible.
Changes were also made to the clause dealing with President's qualifications. Apart from natural born citizens and citizens of the Confederate States as of the date of the adoption of the Constitution, all Confederate citizens born in the United States before December 20, 1860 (the South Carolina secession) were also eligible 194 . The residency requirement was also slightly modified, by specifying that the President should be for "fourteen years a resident within the limits of the Confederate States, as they may exist at the time of his election" 195 . Those two modifications were plainly included for the benefit of the border states (still loyal to the Union) that the Confederates sought to attract, enabling their citizens (after joining the Confederacy, of course) to run for chief magistracy.
With respect to the powers of the executive the changes introduced in the Confederate Constitution were few and incremental, despite occasional apprehensions about executive power expressed by antebellum Southern leaders 196 . The President was made the Commander-in-Chief of the military and naval forces of the Confederacy 197 and authorized, subject to the requirement of the advice and consent of the Senate, to make treaties and appoint judges, ambassadors, and superior executive officers 198 . His powers with respect to removal of federal officers -a matter on which the U.S. Constitution was silent, though the existence of presidential removal power was recognized by Congress in 1789 199 and by the Supreme Court in 1926 200 -were codified, but substantially narrowed 201 : the President could remove the heads of departments and diplomatic officers at his pleasure, but other civil officers only for cause ("when their services are unnecessary, or for dishonesty, incapacity. inefficiency, misconduct, or neglect of duty"), in which case the reasons for removal were to be reported to the Senate 202 . This provision followed on legislative proposals aimed at reducing executive patronage 203 that have been from time to time offered in the U.S. Congress 204 . The committee draft initially prescribed fouryear terms for all inferior officers 205 , but the Convention decided to leave the matter of their tenure to the discretion of Congress 206 . Presidential recess appointment power was also restricted by adding a proviso barring candidates once rejected by the Senate from reappointment to the same office during their ensuing recess 207 .
One unsuccessful amendment concerning executive power that deserves special mention was a proposal by Texas delegate John H. Reagan 208 , aimed at resolving the ambiguity surrounding the use of military force abroad without congressional authorization 209 . The Reagan amendment would have clarified that the congressional power to declare war was not to be construed "to prevent the President from adopting all measures necessary to maintain the rights of the Confederate States and protect their citizens in foreign countries," and that during the recess of Congress the President would be free to employ the military and naval forces for those purposes 210 . Unfortunately, the Convention not only rejected this proposal, but gave no indication as to whether the amendment was seen as going too far or not far enough in permitting unilateral military action abroad by the executive.
It is difficult to say whether the constitutional position of the Confederate President was stronger than that of his Northern counterpart. He acquired new fiscal powers, but lost the unlimited (though uncertain as of 1861) authority to dismiss inferior executive officers. His position and influence were increased by the extension of his term of office to six years, but at the cost of the opportunity for reelection (though at that time the latter was mostly theoretical: among nine presidents elected in the period between the stabilization of the twoparty system after 1825 and the Civil War only Andrew Jackson succeeded in a reelection bid).
The changes in the Confederate Constitution concerning the office of the President do reflect, however, a major shift in the approach of the political elites and the public opinion to the issue of strong executive. The Framers of the U.S. Constitution had to defend themselves against charges of creating a too powerful executive 211 , resonating with the contemporaneous public opinion, still deeply suspicious of executive authority with the memories of abuses perpetrated by royal governors still fresh in memories 212 . By 1861, however, the executive came to be viewed as trustworthy, as evidenced by a longer term of office (in 1788 four years have been criticized as too long for a republic 213 ) and additional checks (mostly in fiscal matters) against the "irresponsible" legislature.
Article III of the Constitution, treating on the judicial branch, sparked particularly vivid controversies in the Montgomery Convention, focusing on the jurisdiction of federal courts, and particularly on the jurisdiction of the Supreme Court over appeals from the decisions of state courts. The issue has been contentious in the South since 1821, when in Cohens v. Virginia 214 Another interesting change consisted of deletion (at the committee stage) of the words "in law and equity" used to describe cases subject to federal question jurisdiction under the U.S. Constitution 228 . The distinction between law and equity was a peculiar feature of the English legal system and its colonial progenitors in the eighteenth century 229 , although it was absent in some of the colonies 230 . The two systems differed mainly as to procedural and remedial rules 231 , but there were also some differences as to substantive rules. The entire distinction, however, was alien to those States that, for historical reasons, remained under a greater or lesser influence of the civil law tradition, like Louisiana (whose legal system was based on the French Civil Code) and Texas (where the common law existed in a simplified form, free of many of the historical complexities found in the original states) 232 . In those states where the law-equity distinction existed it came under attack by the proponents of procedural reform, who argued for the so-called fusion of law and equity 233 . It has been believed, however, that constitutional recognition of the law-equity distinction precluded their fusion in the federal judicial system 234 . The deletion of the words referring to the distinction would have solved this problem (though there is no evidence that the delegates had this purpose in mind), but the Confederate Congress made no further steps toward the procedural fusion of law and equity in the Confederate courts 235 .
With respect to the structure of the judicial branch the Confederate Constitution eschewed the approach adopted in the Provisional Constitution 236 , and instead followed the pattern of the U.S. Constitution, vesting the judicial power of the Confederate States in one Supreme Court and such lower courts as would be established by Congress 237 . The structure of both the Supreme and inferior courts was left to legislative judgment. Judges were to be appointed by the President by and with the advice and consent of the Senate. Tenure during good behavior was also retained -an amendment by Howell Cobb which sought to limit this principle to Justices of the Supreme Court failed without a roll call vote 238 .
Nonetheless, while the constitutional outline of the judicial structure remained identical to the one existing under the U.S. Constitution, in practice the Confederate judiciary has been radically different. Still operating under the Provision Constitution, on March 16, 1861, Congress passed the statute regulating the judicial system 239 , which remained its cornerstone even after the Permanent Constitution went into effect. The system, unlike then-existing federal judiciary in the United States, was strictly two-tiered. District courts, to be established in each state 240 , were the trial courts, exercising both the jurisdiction formerly belonging to the United States district courts and that which under the Union was exercised by the circuit courts 241 . It was to extend to "all civil suits at common law or in equity where the matter in dispute, exclusive of costs, exceeds the sum or value of five thousand dollars, and where the character of the parties is such, as by the constitution to authorise said court to entertain jurisdiction" 242 . The forms and modes of practice in Confederate district courts were to follow those of state courts 243 , in equity as well as at law 244 .
The Judiciary Act of 1861 made no provision for establishment of the Supreme Court, as its organization had already been provided for by the Provisional Constitution 245 . The statute only prescribed that annual terms of the court were to commence on first Monday of January 246 . However, no term of the Confederate Supreme Court has ever been held, as in July 1861 Congress repealed the provision for annual terms, pending enactment of a law organizing the Supreme Court under the Permanent Constitution 247 . But no such statute was ever enacted, impeded by the controversies on appellate jurisdiction raised by the States' rights faction 248 , and by quite understandable congressional focus on the conduct of war. Hence the Confederate Supreme Court had never been actually established, and Daniel Webster's nightmare came true: constitutional (as well as statutory) questions were left to seven (and later eleven) state supreme courts 249 , "each at liberty to decide for itself, and none bound to respect the decisions of others" 250 . The importance of the district courts, devoid of influence over the jurisprudence of state courts, remained limited 251 .
Article IV of the Confederate Constitution focused on interstate relations. Just like under the United States Constitution, full faith and credit was to be afforded to judgments and public records of each state in all other states 252 and all privileges and immunities of citizens guaranteed in each state to citizens of other states 253 . On motion of Stephen Hale of Alabama, the Convention added another guarantee: that property in slaves would not be impaired by their transit through a territory of a non-slaveholding state 254 .
In the Confederacy, as in the Union, each state was obliged to extradite fugitives from justice and fugitive slaves 255 . This last obligation is of particular importance, as violations of the Fugitive Slaves Act 256 , a major component of the Compromise of 1850 257 , by the Northern states have not only contributed to sectional conflict 258 , but became one of the major justifications for secession 259 . Yet apart from stylistic revisions, the Confederate Constitution made only one change to this provision, clarifying that slaves lawfully carried into a free state would also be returnable to their masters. Some delegates moved to require states defaulting on their duty to return fugitive slaves to compensate their owners, but without success 260 .
The most contentious issue in Article IV, if not the entire Confederate Constitution, arose in connection with the provisions of section 3, concerning the admission of new states 261 , sparked by a motion of William Miles of South Carolina to prohibit the admission of non-slaveholding states into the Confederacy 262 . The proponents of the Miles amendment, led by Thomas R. Cobb and Robert Rhett, argued that were the Confederacy to become "half slave and half free," as the Union did, it would be dooming itself to repeat the conflict between slave states and free states 263 . On the other hand the main opponents of the motion, Vice President Stephens and Robert Toombs, were concerned about limiting the Confederacy's ability to attract new states, like those eco-nomically dependent on the navigation of the Mississippi 264 . Ultimately the prohibitory amendment was rejected by a vote of four states (Alabama, Louisiana, Mississippi and Texas) against two (South Carolina and Florida) 265 , and the Convention adopted instead a compromise proviso by Thomas Withers (South Carolina) and John Shorter (Alabama), that required two-thirds majority of the full number of each house of Congress for admission of new states 266 .
The Confederate Constitution has reformulated the second clause of section 3, authorizing Congress to legislate with respect to federal territory and other federal property. The territorial matters have been placed in a new clause, explicitly authorizing Congress to acquire new territories 267 , to provide territorial governments therefor, and to permit the people of such territories to form states and seek admission to the Confederacy 268 . Slavery in the territories received an express constitutional guarantee 269 .
Article V of the Confederate Constitution, concerning the amendment process, has been the most extensively revised one in the entire Constitution 270 . In the United States amendments could have been proposed by Congress or by a convention that was to be called when requested by two thirds of state legislatures 271 . In practice, however, no convention for proposing amendments has ever been called, and all amendments originated in Congress. Meanwhile the Montgomery Convention has entirely excluded Congress from the amendment process 272 , while reducing to three the number of states at whose request a constitutional convention would have to be called 273 . The Confederate Constitution removed many ambiguities surrounding an article V convention 264 Ibid., p. 116. 265 Journal of Congress, op. cit., vol. 1, p. 886. 266 Permanent Constitution, supra, art. IV, § 3, cl. 1; Journal of Congress, op. cit., vol. 1, p. 895. 267 The United States Constitution did not expressly provide for acquisition of new territories, causing some legal difficulties in connection with the Louisiana Purchase of 1803 (Currie, The Jeffersonians, op. cit., . Eventually, however, it became settled that the Union has an inherent power to acquire new territories by treaty, annexation, conquest, or discovery (see generally W. W. Willoughby, The Constitutional Law of the United States, Baker, Voorhis & Co., New York, NY, 1910, § § 146-151, vol. 1, p. 324-341) . 268 Permanent Constitution, supra, art. IV, § 3, cl. 3. 269 Ibid.
270 Michałek, op. cit., p. 108. 271 U.S. Const. art. V. 272 The change does not appear that radical when one traces the records of the Philadelphia Convention of 1787, which created the Constitution of the United States. Congressional power to originate amendments has been added (on motion of Alexander Hamilton) as a kind of afterthought -on September 10, at the final stages of drafting process, as an alternative to the already provided for convention process. See M. Farrand (ed.) , Records of the Federal Convention of 1787, Yale University Press, New Haven, CT, 1911, vol. 2, p. 558-559. 273 Permanent Constitution, supra, art. V. under the U.S. Constitution 274 , by confining it to consideration of amendments proposed by the states that have requested it to be called and clarifying that each state would have one vote therein. Amendments proposed by the federal convention would have thereafter been submitted to ratification by state legislatures or state conventions (the choice of the mode of ratification belonged to the federal convention), with the number of states requisite for ratification lowered from three fourths to two thirds 275 . The Constitution stipulated that no state may, without its consent, lose equal representation in the Senate, but no provision has been made to entrench constitutional guarantees for slavery.
Article VI of the Confederate Constitution has been somewhat expanded in comparison with the corresponding article of the U.S. Constitution, but its two most important provisions -the Supremacy Clause 276 and the requirement that all federal and state officers take oaths to support the Constitution of the Confederate States 277 -were adopted verbatim for the U.S. Constitution. The Montgomery Convention also confirmed the validity of preexisting engagements and obligations of the federal government 278 , and expressly declared the government of the Confederate States to be the legal successor of the government organized under the Provisional Constitution. Finally, the Confederate Article VI incorporated two important provisions of the Bill of Rightsthe Ninth and Tenth Amendments. The former asserted that "enumeration, in the Constitution, of certain rights shall not be construed to deny or disparage others retained by the people," but its Confederate counterpart made clear that "the people" referred to were "the people of the several states," and not the people as individuals 279 . The Tenth Amendment, repeated without change in section 6 of article VI, provided that "the powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States, respectively, or to the people thereof." It should be noted that, like the Framers of the U.S. Constitution, the Montgomery Convention did not use the proverb expressly with respect to the phrase "delegated to the Confederate States," leaving the constitutional opening for implied powers 280 .
Lack of changes to the Supremacy Clause is rather surprising, as it seemingly calls into question the entire doctrine of nullification. This was no oversight on the part of the Convention, but instead a result of a difficult compromise between the proponents and opponents of the nullification. The latter have turned out more active on the floor of the Convention. William Boyce (paradoxically of South Carolina) started the debate by offering, on March 6, an amendment expressly rejecting nullification by providing that decisions of the Confederate Supreme Court on constitutional issues "in all cases capable of decision by legal process" shall be binding on the States, and that in "such cases as do not admit of [such a] decision," the controversy shall be conclusively decided by a convention of all states, leaving in all instances no recourse to the dissatisfied states but the right of secession 281 . The Boyce Amendment was introduced as an alternative to an amendment by Christopher Memminger that would have required the federal government to withdraw all military presence from a state when so requested by a state convention 282 . Although the Memminger Amendment did not speak of nullification, it is difficult not to see it as motivated by the memories of the Nullification Crisis, when federal garrison at Fort Moultrie was employed to render the South Carolina's nullification of the tariff meaningless in practice 283 , as well as the more recent experience of secession, when the existence of federal military installations in the South was a major source of instability 284 . The Convention, however, was reluctant to endorse either proposal, and all states except South Carolina voted to reject both amendments 285 .
The issue returned on March 7, when Benjamin Hill of Georgia offered a detailed amendment setting forth a complete legal framework for dealing with issues of secession and nullification 286 . State governments would be afforded a right to challenge federal statutes before court consisting of the Justices of the Supreme Court and the chief justice of the complaining state. On the other hand, the constitutionality of any alleged nullification law would, on complaint by any aggrieved person, be subject to review by the Supreme Court. Any recalcitrant state would be subject to congressional sanctions in the form of withdrawal of "all or any portion of the privileges and benefits of [the] Confederacy, without releasing such State from the duties and obligations thereof." The second section of the Hill Amendment regulated the secession procedure, and expressly provided that each seceding state would be required to assume "a due proportion of the public debt existing at the time of such withdrawal" and to compensate the Confederate States for costs incurred "in acquiring, securing, fortifying or defending the territory or jurisdiction of such State."
After initial debate, the consideration of the Hill Amendment was postponed, but, according to the journals, it has never been resumed 287 . Nevertheless, the amendment deserves scholarly attention as the only attempt to comprehensively settle the two most contentious constitutional issues that divided the United States before 1860. Failure of the final text of the Confederate Constitution to address the issues of nullification and secession left them, at least formally, open 288 . Yet while nullification, as the Convention debates show, was indeed controversial even in the south, it is difficult to imagine an objection against the right of secession being ever raised in the Confederate States.
Article VII of the Confederate Constitution regulated the ratification process. Ratification by five states was required for approval of the Constitution 289 . After such ratification the Provisional Congress was to set the date for the election of a new Congress and a new President, but it would retain legislative power under the Provisional Constitution until the assembling of the new legislature 290 .
Ratification of the Constitution turned out to be mere formality, mostly because the Southern political elites were well aware of the impending threat of war and the resulting pressing need to settle internal difficulties promptly and without too much dissension. Alabama became the first state to ratify the Constitution on March 12 -one day after the Constitution was initially adopted 291 . Georgia (on March 16), Louisiana (on March 21), Texas (on March 23) and Mississippi (on March 26) followed suit 292 . In each of those states the Constitution was ratified by an overwhelming majority 293 and virtually without debate. The only issue of some disagreement was the mode of ratification -whether it can be done by secession conventions, or should new conventions be elected 287 Lee, op. cit., p. 101-2; W. Davis, op. cit., p. 250. 288 Actually, nullification existed in the Confederacy in all but name (Owsley 4), for due to the absence of the Confederate Supreme Court, state courts had in many cases final say on the constitutionality of federal legislation (DeRosa, op. cit., p. 119). Marshall De Rosa's conclusion that this was an intended feature of the Confederate constitutional system (Ibid., is, however, a highly disputable one -after all, the Constitution expressly required the Supreme Court to be established. 289 Permanent Constitution, supra, art. VII, § 1. 290 Ibid., § 2. 291 Lee, op. cit., p. 129. 292 Ibid., In Georgia the vote was unanimous, while the greatest number of dissenting votes (in Louisiana) was 10 against 94 in the affirmative.
(or the whole matter submitted to popular vote) 294 ? Much more difficult was the ratification vote in South Carolina. While the state convention eventually approved the Constitution by 138 yeas against 21 nays, it proposed four amendments: abolition of the three-fifths compromise, prohibition on admission of non-slaveholding states without unanimous consent, limitation of tariff duties, and leaving Congress free to permit slave trade 295 . Florida was the last one of the seven founding states to ratify the Constitution -the state convention assembled only on April 18 and approved the instrument of ratification four days later 296 . While the Permanent Constitution was ratified within a month after its adoption, its coming into effect has been delayed. The Congress, preoccupied with the war business after the attack on Fort Sumter, passed the statute for putting the new government into operation on May 21, 1861 297 . It called for the members of the new Congress and the presidential electors to be elected on the first Wednesday of November. The first session of the new Congress was to meet on February 18, 1862 298 , the day on which the Provisional Constitution was to expire, and only then did the Permanent Constitution finally come into effect 299 .
Constitutional innovations introduced in the Constitution of the Confederate States can be classified into three categories. The first includes those altering the balance of powers in the federal system for the purpose of transferring powers back to the states or safeguarding states' rights. There is no doubt that the Montgomery Constitution narrowed down the scope of federal powers, primarily the economic ones (with the strikeout of the General Welfare Clause being the most important change) 300 . Yet those changes were quite mod- 294 Lee, op. cit., Lee, op. cit., Journal of the South Carolina Convention, op. cit., pp. 249, 256. 296 Lee, op. cit 302 , and even failed to reaffirm the right of secession. The Confederacy did not survive long enough to permit assessment of the effectiveness of the safeguards against federal encroachment on States' rights that its founders devised. During the four years of Confederate government's existence, the political practice in the field of State-Federal relations strayed further from the constitutional blueprint than in any other field. While the Montgomery Constitution arguably embodied a model of federalism akin to the traditional American dual federalism established by the U.S. Constitution 303 , scholars have observed that what emerged in the first years of the war was something more like an early form of cooperative federalism 304 , which thereafter gave rise to a form of negotiated federalism 305 . Moreover, individual states proved capable of successfully nullifying federal laws and opposing federal authority 306 , although no provision for such state interposition was made in the Constitution. It was the political strength of the state governments, combined with the prevailing states' rights doctrine and congressional failure to establish the Supreme Court (in plain disregard of the constitutional command), that effected such a striking change in the states' position vis-à-vis federal authority. Finally, while boundaries between federal powers and reserved state powers were initially observed, wartime pressure inevitably pushed the Confederate Government towards centralization 307 .
It is impossible to foresee the direction Confederate constitutional law evolution would have taken had the Confederacy survived the war. While the states' rights philosophy was undoubtedly stronger in the South than in the pre-war Union as a whole, it is uncertain whether it would not have abated had secession been successful. It remains unclear to what extent the South- 301 Fehrenbacher, op. cit., p. 143. 302 Calhoun, Disquisition on Government, op. cit.; Calhoun, Discourse, op. cit., p. 121, [129] [130] [131] Ex parte Coupland, 26 Tex. 386, *11 (1862) . For the fullest statement of dual federalism principles of the U.S. Constitution as interpreted in the nineteenth century, see Ableman v. Booth, 62 U.S. (21 How.) 506 (1858). 304 Powell, op. cit., 305 Ibid., ern antifederalism had been the result of the individualistic political traditions of the region, and to what extent of the fact that, as Southern historian Jesse T. Carpenter once succinctly put it, that "geography made South a section, and population relegated it to minority" 308 that saw states' rights as a guarantee of its own distinctive social system and way of life against the North-dominated majority.
The second category of reforms embodied in the Confederate Constitution consisted of additional constitutional safeguards for slavery, devised primarily as a response to political developments of the decade preceding the secession. Sympathy exhibited by many Northerners to escaping slaves, resistance against the delivery of fugitives, opposition to extension of slavery to new territories, abolitionist agitation among blacks as well as whites, and the unfortunate incident at Harper's Ferry all contributed to the growing Southern fears of an assault against the "peculiar institution" and the social and economic system founded on it. It should come as no surprise that the Confederates wished to exclude such a prospect by constitutional as well as political safeguards. The Convention, however, rejected the radical proposals (like the prohibition on admission of non-slaveholding states), and many of the provisions introduced in the Confederate Constitution mirrored the U.S. constitutional law as expounded by the Supreme Court in Scott v. Sandford 309 and other cases 310 .
From the modern constitutional scholars' point of view, the most interesting group of alterations made in the Confederate Constitution are those governmental reforms connected with neither slavery nor states' rights 311 . They include the fiscal reforms, line-item veto, presidential term reform, and participation of department heads in the debates of the Congress. Some of those provisions later were later widely adopted at the state level. All of them, however, were an important contribution to the American constitutional tradition and perhaps the most permanent legacy of the last politically relevant attempt in American history to create a new federal constitution that was undertaken by the Montgomery Convention.
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